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IN THE UTAH COURT OF APPEALS 
SALT LAKE CITY, 
Plaintiff/Appellee, 
vs. 
JIMI LEE LYNG, 
Defendant/Appellant. 
STATEMENT OF JURISDICTION 
Jurisdiction is conferred on this Court pursuant to Rule 
26(2X3), Utah Rules of Criminal Procedure, and Title 78 Chapter 
2a, Section 3(2)(f), Utah Code Ann. (1953 as amended), whereby the 
defendant in a Circuit Court criminal action may take an appeal to 
the Utah Court of Appeals from a final order for anything other 
than a first degree or capital felony. In this case, the final 
judgment and conviction was entered by the Honorable Robin W. 
Reese, Third Circuit Court Judge, Salt Lake County, State of Utah. 
STATEMENT OF ISSUES 
A. Was counsel ineffective in representing appellant during 
the trial because of failure to object to prejudicial evidence? 
: Case No. 940258-CA 
: Priority No. 2 
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STATUTES AND CONSTITUTIONAL PROVISIONS 
The text of those statutes and constitutional provisions that 
do not appear in the body of the brief are included in Appendix A. 
STANDARD OF REVIEW 
Where the claim of ineffective assistance of counsel is raised 
for the first time on direct appeal, the issue must be decided by 
determining whether the defendant was deprived of the effective 
assistance of counsel as a matter of law. Re: State v. Tennyson, 
850 p. 2d 461 (Ut App 1993) The appellant must show that counsel's 
performance was deficient. This requires showing that counsel made 
errors so serious that counsel was not functioning as the 
constitutional guarantee requires. Appellant must further show 
that the deficient performance prejudiced the defense, requiring a 
showing that counsel's errors were so serious as to deprive the 
defendant of a fair trial in violation of Amendment VI Constitution 
of the United States and Article I, Section 12, Constitution of the 
State of Utah. 
STATEMENT OF THE CASE 
This appeal is from a judgment and conviction for Driving 
Under the Influence of Alcohol, a Class B misdemeanor, in violation 
of Section 12-24-100, Salt Lake City Ordinances; Failing to Stop at 
a Red Light, in violation of Section 12-32-130, Salt Lake City 
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Ordinances and Failing to Drive Within a Single Lane, in violation 
of Section 12-44-060, Salt Lake City Ordinances« Appellant was 
found guilty by jury on March 23, 1994, a Notice of Appeal was 
filed on April 21, 1994. 
Appellant was sentenced to 60 days in the Salt Lake County 
Jail. That term of incarceration was suspended. Defendant was 
fined one thousand dollars ($1,000), required to perform six (6) 
days of community service and to pay attorney's fees of three 
hundred dollars ($300) while on one year probation to be supervised 
by A.C.E.C. 
STATEMENT OF FACTS 
Defendant was charged in an Information in the Third Circuit 
Court with Driving Under the Influence of Alcohol, Failing to Stop 
at a Red Light and Weaving in the Roadway. It was alleged that on 
November 5, 1993 at approximately 6:30 p.m. defendant was driving 
in Salt Lake County when he was observed by Officer Scott Williams 
driving westbound on 1300 South, run a red light while making a 
lefthand turn southbound onto the highway. (T. pg 9-10) 
The officer activated his emergency equipment and proceeded 
through the red light to follow the vehicle. (T. pg 10) Appellant 
was observed drifting over the solid white line that connected the 
merging lanes. Appellant was observed drifting back over the solid 
white line and then straddling the centerline for a period of time. 
The officer activated his siren and appellant stopped at 
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approximately 1900 South. (T. pg 10-12) 
On approaching the stopped vehicle, the officer observed the 
odor of alcohol on the breath of appellant. (T. pg 13) Officer 
Scott Gardener arrived at the scene. He testified that he detected 
the strong odor of alcohol and asked appellant whether he had been 
drinkingc Appellant stated that he had had two (2) twelve (12) 
ounce beers. (T. pg 21) Officer Gardener requested appellant 
engage in field sobriety tests at the scene. Because appellant 
complained of leg problems, the officer chose three sobriety tests 
not involving the use of the legs. (T. pg 22) 
The first test was the hand slap test. The second test was 
the finger count. This test appellant refused to do after the 
officer had demonstrated it. The third test was to recite the 
alphabet. The officer testified that the appellant was able to 
perform this test. (T. pg 23-25) 
The officer then arrested appellant for driving under the 
influence and transported him to the Salt Lake County Jail to 
perform a breath test. At the jail, disputes arose between the 
officer and appellant and, as a result, the officer determined that 
appellant was refusing to take the test and it was not 
administered. (T. pg 24-32) 
Appellant offered testimony at the trial. He explained that 
he had been traveling home and had entered the intersection on a 
yellow light waiting to make a left hand turn yielding to oncoming 
traffic. (T. pg 39-40) Appellant explained that his driving 
pattern was as a result of observing the officer behind him and 
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being unsure whether it was the officer's intention to stop him, 
(T, pg 40-41) 
Appellant testified that he had been at a bar where he had 
consumed one and a half (1 1/2) beers between 4:00 and 6:00 p.m. 
(To pg 42) The appellant explained that his dispute with the 
officers began after they had been, in his opinion, too physical, 
had pushed him around and had kept him handcuffed behind his back. 
In the room where the breath test was to be administered, appellant 
complained of vomit on the floor and the inability to take a breath 
test while his hands were cuffed behind his back. (T. pg 43-44) 
Appellant maintained that he did not refuse to take the test but, 
because of these conditions, was unable to take the test. 
POINT I 
WAS COUNSEL INEFFECTIVE IN REPRESENTING APPELLANT DURING THE 
TRIAL BECAUSE OF FAILURE TO OBJECT TO PREJUDICIAL EVIDENCE 
Appellant asserts that trial counsel was ineffective because 
of his failure to object to the testimony of Officer Scott Gardner 
concerning the administration of the breath test. Officer Gardner 
testified that appellant had been transported to the Salt Lake 
County Jail where another officer, Officer Howlick assisted. 
Appellant was told to sit down and he became belligerent and had to 
be physically placed in his seat. There were arguments and 
obscenities spoken. Appellant appeared to be uncooperative and 
vulgar. 
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The officer concluded that appellant had refused to take the 
test and proceeded to terminate the situation. 
Appellant testified that he had been subjected to a situation 
that made it difficult to take the test. He intended to take the 
breath test but because his hands were cuffed behind his back he 
was unable to sit in the chair to which he was directed. Because 
of vomit on the floor in the room where the test was to be 
administered, appellant felt that conditions were inappropriate. 
The cause for his argumentative nature was as a result of these 
conditions and his complaint to the officers about them. Trial 
counsel did not object to the admissibility of this type of 
evidence even though it was irrelevant, immaterial and prejudicial. 
Its probative value was substantially outweighed by the danger of 
unfair prejudice. 
The standard for determining ineffective assistance of counsel 
was articulated in the case of Strickland v. Washington, 466 US 668 
(1984). Appellant must show that counsel's performance was 
deficient and that the error was so serious that counsel was not 
functioning as the 6th Amendment United States Constitution 
requires. Appellant must also show that counsel's deficient 
performance prejudiced the defense. 
In State v. Ellifritz. 835 P. 2d 170 (Ut App 1992) this court 
required: 
"A defendant who claims ineffective assistance 
of counsel must show both that his or her 
counsel rendered a deficient performance in 
some demonstrable manner and that a reasonable 
probability exists that except for the 
ineffective counsel, the results would have 
been different." 
Ellifritz at pg 174 
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(Refer State v. Velarde, 770 P. 2d 116 (Ut 1989); State v. 
Lovell, 758 P. 2d 909 (Ut 1988) 
In State v> Callahan. 866 P. 2d 590 (Ut App 1993) this court 
reiterated the concept that the Strickland case articulated the 
standard to judge ineffective assistance of counsel. That standard 
is judged by a reasonableness test, as measured by prevailing 
professional standards. (Refer, Callahan, at pg 593) 
Title 41-6-44.10(8) Utah Code Ann. (1953 as amended) allows 
the admission of evidence of refusal to take a chemical test in a 
criminal action. However, in this case, there was a dispute 
regarding whether appellant had refused to take the test. 
Consequently, not only was the jury allowed to hear the prejudicial 
evidence of appellant's dispute with the officers, but also to 
determine whether in fact there had been a refusal to take the 
breath test. All this was allowed because counsel failed to object 
and to have the court determine, outside the hearing of the jury, 
whether appellant refused to take the test. 
Even if there had been a refusal, the particulars of the 
dispute and evidence of appellant's belligerent actions were 
improperly admitted. Counsel should have objected, pursuant to 
Rule 403 Utah Rules of Evidence so that a determination could be 
made as to whether this type of evidence or any part of the 
testimony that was to be offered by Officer Gardner had probative 
value which outweighed the danger of the unfair prejudice. 
In any driving under the influence prosecution, the results of 
the breathalyzer is a crucial element. Where there is no breath 
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test, the implications resulting from evidence of a refusal adds 
substantial weight to the prosecutor's case. Evidence of the 
dispute bc^ tween the officers and appellant added an immaterial and 
prejudicial component to the jury consideration. Trial counsel's 
failure to object to the introduction of this evidence allowed the 
jury to hear what had been postured as a refusal together with the 
details of appellant's combative attitude and his dispute with the 
officers over the administration of the test. 
Consequently, counsel's failure in this regard rendered his 
performance deficient. That deficient performance had the result 
of allowing the jury to hear improper evidence that had a 
substantial impact on the trial and the verdict. 
CONCLUSION 
Because* trial counsel was ineffective in failing to object to 
the introduction of evidence that was irrelevant, immaterial and 
prejudicial, appellant should be granted a new trial. 
JL day of CiWfr DATED t h i s ^ f ^-J<*0(/ 1994 
Respectfully Submitted, 
JOSEPH C.( 
Eorney for Defendant/Appellant 
431 South 300 East Suite 101 
Salt Lake City, Utah 84111 
(801) 322-1616 
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CERTIFICATE OF SERVICE 
I hereby certify that four (4) copies of the foregoing Brief of 
Appellant were delivered to the Salt Lake City Prosecutor's Office, 
451 South 200 East, Salt Lake City, Utah 84111, this 
of Cj/ilf 1994. 
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APPENDIX A 
TEXT OF CONSTITUTIONAL PROVISIONS 
THE CONSTITUTION OF THE UNITED STATES 
AMENDMENT VI 
In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, and 
to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the 
Assistance of counsel for his defense. 
CONSTITUTION OF UTAH 
ARTICLE I, SEC. 12. 
In criminal prosecutions the accused shall have the right to 
appear and defend in person and by counsel,... 
TEXT OF STATUTES 
Title 41, Chapter 6, Section 44.10(8) Utah Code Ann. (1953 as 
amended) 
(8) If a person under arrest refuses to submit to a chemical 
test or tests or any additional test under this section, evidence 
of any refusal is admissible in any civil or criminal action or 
proceeding arising out of acts alleged to have been committed while 
the person was operating or in actual physical control of a motor 
vehicle while under the influence of alcohol, any drug, or 
combination of alcohol and any drug. 
Rule 403, Utah Rules of Evidence 
Rule 403. Exclusion of relevant evidence on grounds of prejudice, 
confusion, or waste of time. 
Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 
SALT LAKE CITY 
Plaintiff/Appellee 
vs. 
JIMI LEE LYNG 
De fendant/Appel1ant 
Case No. 940258-CA 
SUMMARY OF ARGUMENT 
Trial counsel was ineffective in failing to object to the 
introduction of evidence that was irrevelant, immaterial and 
prejudicial. This error was serious and prejudiced the defense 
pursuant to the standard articulated in Strickland v. Washington, 
466 US 668 (1984). 
